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IN THE 


Mutter States (tort of 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1934 

No. 6412 

Isaac Chapman, Appellant, 

v. 

Robert J. Hoage, Deputy Commissioner, United 
States Employees’ Compensation Commission, 

and 

Indemnity Insurance Company of North America, 

Appellees. 

— 

BRIEF FOR APPELLEE INSURANCE COMjPANY 

I 

STATEMENT OF THE CASE 

Appellant is seeking to have set aside a decree of 
the Supreme Court of the District of Columbia en¬ 
tered November 19, 1934, dismissing appellant’s bill 
in equity, brought under the provisions of Section 
21(b) of the Workmen’s Compensation Act iii force 
in this District (44 Stat. 1424; 45 Stat. 600), which 
decree in effect affirmed a compensation order filed 
June 27, 1934, by the Deputy Commissioner rejecting 
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appellant’s claim for deficiency in compensation under 
Section 33(f) of said Act. 

The transcripts of record covering the proceedings 
before the Deputy Commissioner on April 26, 1934, 
and June 8, 1934, were attached as exhibits to ap¬ 
pellant’s bill in equity and have been made a part of 
the record herein. (R. 14-22; 24-100.) 

It appears from the uncontroverted facts in the case 
that appellant, Isaac Chapman, an employee of The 
Palais Royal, Inc., appellee’s insured, was injured in 
an automobile accident on December 15, 1928, due to a 
collision between the truck in which he was riding and 
a street car of the Washington Railwav & Electric 
Company. On June 10, 1929, appellant filed with the 
Deputy Commissioner a formal election to sue the 
third party causing his injuries and made claim at the 
same time for anv deficiencv between the compensation 
payable under the Act and the amount of recovery, if 
any, obtained from the third party. Appellant 
filed his suit in the Supreme Court of the District of 
Columbia and obtained judgment against the Wash¬ 
ington Railway & Electric Company on account of his 
injuries. The defendant railway company thereupon 
appealed from said judgment and this court remanded 
the case for further proceedings. (62 D. C. App. 
140.) Application for a Writ of Certiorari was de¬ 
nied by the United States Supreme Court. Appellant 
thereafter requested a hearing on his claim for de¬ 
ficiency compensation and the Deputy Commissioner 
set the matter for April 26th, 1934. At this hearing, 
appellee insurance company immediately raised the 
question of jurisdiction: 

Mr. Mverg: “I raise the question of jurisdic¬ 
tion of the Deputy Commissioner to hear this case 


3 


! 

i 


on the ground that claimant has not pursuted and 
exhausted his third party remedy. Inj other 
words, although the case was turned downjby the 
Court of Appeals, it was remanded for further 
action, and such further action was not taken. 

The Deputy Commissioner: “You have ajdecree 
of the Court remanding* it for further trhkl? 

Mr. Myers: “For further trial in the Supreme 
Court of the District of Columbia based |ipon a 
reversal on the ground of error assigned ^s a re¬ 
sult of the original trial. 

“It is our position that if he does not purjsue his 
third party remedy to its completion, he irrevo¬ 
cably prejudices the rights of the employer to a 
subrogation of the action, because having aban¬ 
doned the same and the action being dismissed bv 
failure to prosecute, the statute of limitations 

precludes us from pursuing our rights. 

* * * * 

“Unless he can come in here and show dejfinitely 
by proof from the Court that he has returned to 
the Supreme Court of the District of Colutnbia in 
accordance with the directions of the mandate of 
the Court of Appeals and pursued his action 
there, so as to have it definitely determined there 
if he has any remedy and to attempt further 
action against the third party, he has nt> right 

to come in here now.” (R. 18-19.) 

* * # # 

Mr. Donovan: “I must say that in part I am 

forced to agree with you.” (R. 21.) 

# * * * 

Mr. Myers: “They have cut off the right of 
subrogation. The three-year period has ijun out. 
They come in here and they may have a Rearing 
and a certain award may be made and Compen¬ 
sation awarded and our subrogation rights are 
cut off. We have no standing in Court because 
our rights are based upon the Statute of jLimita- 
tions.” (R. 22.) 
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The Deputy Commissioner thereupon continued the 
hearing indefinitely. According to an exhibit attached 
to appellant’s bill in equity (R. 8, 9), appellant filed a 
motion in the third party suit in the Supreme Court 
of the District of Columbia to proceed further “with¬ 
out payment of accrued or future costs” for the pur¬ 
pose of having this cause “determined as a matter of 
record .” According to a stipulation between the ap¬ 
pellant and the appellees filed below (R. 103, 104), 
paragraphs 9 and 10 of appellant’s bill in equity (R. 
8, 9) were stricken and the following paragraph sub¬ 
stituted : 

“Thereafter, on, to-wit, May 9, 1934, said mo¬ 
tion coming on for hearing was denied by the 
court and plaintiff thereupon through his attor¬ 
neys of record by praecipe duly filed in said 
cause discontinued said action against the Wash¬ 
ington Railway & Electric Company, which action 
plaintiff avers and says finally terminated said 
action.” 

A second hearing on the deficiency compensation 
claim was then held by the Deputy Commissioner on 
June 8, 1934, when the appellee insurance company 
again raised the question of jurisdiction: 

Mr. Myers: “I think the same question of juris¬ 
diction is before you at this time, and that at the 
last hearing it had not been shown. 

“The Deputy Commissioner: Your contention 
is based on the ground that he failed to exhaust 
or secure the rights within the statutory limits 
and that has barred this insurance company from 
the rights of subrogation.” (R. 28, 29.) 

Mr. Myers: “ * * * Here a very definite action 
has been taken by the employee to prosecute his 
claim and he has done so but he has not followed 
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that as to definitely preclude him from getting 

relief from that source, and he must definitely 

conclude it from that end.” (R. 29.) 

* * * * 

“I merely want to preserve my right, because 

the records of the Court—I think I am right in 

this—show that the case was not dismissed bv the 

1 * 

Court but was discontinued by a praecipe filled by 
the attorneys and that under the circumstances 
it was a voluntary action on the part of the claim¬ 
ant through his attorneys that the action wgs dis¬ 
continued.” (R. 30.) 

On June 27, 1934, the Deputy Commissioner filed his 
compensation order (R. 10-12) finding that 

“* * * the claimant did not pursue his third 
party remedy in the Supreme Court to its com¬ 
pletion and the rights of the employer to siubro- 
gation of action were irrevocably prejudiced 
thereby; * * *” 

and rejecting the claim for compensation. Appellant 
thereupon filed his bill in equity below and, after 
briefs and argument upon appellees’ motions to dis¬ 
miss said bill, the court signed a final decree on! Nov- 
vember 19, 1934, formally dismissing the bill and 
thereby affirming the compensation order of the 
Deputy Commissioner. 

QUESTIONS INVOLVED 

This Court is asked to decide, in effect, whether or 
not the lower Court erred in holding that the findings 
of fact of the Deputy Commissioner which wejre the 
basis for rejection of appellant’s claim were in ac¬ 
cordance with fact and law on the following matters: 

1. That Chapman, by voluntarily discontinuing his 
action against the third party and thus failing to 
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prosecute his suit to a judicial determination, had 
abandoned the same. 

2. That Chapman, in voluntarily discontinuing his 
third party suit after the expiration of the Statute of 
Limitations, had prejudiced the substantial right of 
subrogation of his employer and the insurance carrier. 

SECTIONS OF THE COMPENSATION ACT 

INVOLVED 

“Section 33. (a) If on account of a disability 
or death for which compensation is payable under 
this Act the person entitled to such compensation 
determines that some person other than the em¬ 
ployer is liable in damages, he may elect, by giv¬ 
ing notice to the deputy commissioner in such 
manner as the commission may provide, to re¬ 
ceive such compensation or to recover damages 

against such third person. 

* * * # 

44 (f) If the person entitled to compensation or 
the representative elects to recover damages 
against such third person and notifies the commis¬ 
sion of his election and institutes proceedings 
within the period prescribed in Section 13, the 
employer shall be required to pay as compensa¬ 
tion under this Act a sum equal to the excess of 
the amount which the commission determines is 
payable on account of such injury or death over 
the amount! recovered against such third person. 

“(g) If a compromise with such third person 
is made by the person entitled to compensation 
or such representative of an amount less than the 
compensation to which such person or represen¬ 
tative would be entitled to under this Act, the em¬ 
ployer shall be liable for compensation as deter¬ 
mined in subdivision (e) only if such compromise 
is made with his written approval.” 


ARGUMENT 


I. The Findings of Fact of the Deputy Commissioner 
When Supported by Evidence Are Final and Con¬ 
clusive 


It is well settled law in this jurisdiction that the 
findings of fact of the Deputy Commissioner when 
supported by evidence at the hearings before him are 
final and conclusive and will not be disturbed t)y the 
court. Voehl v. Indemnity Insurance Company of 
North America, 288 U.S. 162, 61 Wash. Law Refj. 186; 
L'llote v. Crowell, 286 U.S. 528; Crowell v. Benson, 
285 U.S. 22; Hoage v. Employers’ Liability Assurance 
Corporation, 64 Fed. (2d) 715, 62 Wash. Law Rep. 
140; Aetna Life Insurance Company v. Hoage, 6^ Fed. 
(2d) 818; and Aetna Life Insurance Company v. 
Hoage, 63 Wash. Law Rep. 210 (decided February 15, 
1935). 

The uncontroverted facts adduced befor^ the 
Deputy Commissioner disclosed that the employee 
voluntarily filed his election to sue the third party; 
that he recovered a judgment against the third party, 
which judgment was reversed by the appellate j court 
for errors committed in the trial below and th^ case 
remanded for further proceedings; and that he there¬ 
after did not further pursue his remedy against the 
third party but, after denial of his application to pro¬ 
ceed in forma pauperis, voluntarily discontinued his 
action and claimed his deficiency compensation, j The 
evidence further disclosed that the statute oiJ lim¬ 
itations had expired, as the accident out of Which 
his tort claim arose occurred December 15, 1928, and 
the first hearing before the Deputy Commissioner 
was held April 26th, 1934. 
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Upon this status of the record, the Deputy Com¬ 
missioner was justified in finding that the employee 
had voluntarily abandoned his case against the third 
party after the expiration of the Statute of Limita¬ 
tions and had thereby prejudiced the rights of the em¬ 
ployer and insurance carrier to subrogation. 

II. The Voluntary Discontinuance of the Third Party 
Action by the Employee Does Not Constitute a 
Valid Determination of the Liability of the In¬ 
surance Carrier for Deficiency Compensation 

Having voluntarily elected to proceed against the 
third party, the employee has no right to claim com¬ 
pensation but is only entitled to an award for de¬ 
ficiency in compensation between the amount received 
from the third party and the compensation due by 
statute. 

After the appellate court, for errors committed by 
the trial court, reversed the judgment in favor of the 
appellant herein and remanded the case for further 
proceedings, and after appellant’s petition for a writ 
of certiorari had been denied by the Supreme Court 
of the United States, in October, 1933, no further 
action was taken by the appellant until he applied for 
compensation before the Deputy Commissioner at a 
hearing held April 26th, 1934. 

Upon objection of the insurance carrier to the hear¬ 
ing, on the ground that the employee had not ex¬ 
hausted his third party remedy, appellant’s counsel 
admitted this objection to be valid (R. 21), and the 
hearing was continued indefinitely. 

Appellant thereafter filed his motion to proceed in 
the lower court in forma pauperis for the purpose of 
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having the cause ” determined as a matter of record,” 
but the court denied his motion. He then voluntarily 
and without judicial determination, without tike opin¬ 
ion of the court, without the direction of th|e court 
and particularly without the consent of his employer 
or the insurance company, tiled a praecipe discontinu¬ 
ing his suit against the third party. j 

This action on the part of the appellant constituted 
an abandonment of his third party action and an at¬ 
tempt on his part voluntarily to determine the de¬ 
ficiency compensation under the Act. The compensa¬ 
tion law gives the employee no right to decide whether 
or not he has a good cause of action against the third 
party. His election to sue the third party is a volun¬ 
tary one and, having made that election he imjist pur¬ 
sue the same to a final judicial determination before 
he is entitled to return and claim deficiency compensa¬ 
tion under Section 33(f). 

The New York Compensation Law is similar in its 
provisions to that of this jurisdiction and Section 29 
of the New York law provides the same election to 
sue and to receive deficiency compensation as set forth 
in Section 33 of the D. C. Workmen’s Compensation 
Act. 

In Matter of Sarah Kaplan- v. Kaplan Knitting 
Mills, Inc., 248 N. Y. 10, 161 N. E. 204 (19tS), the 
court said: 

“If the election is made to proceed against the 
third party, the State Insurance Fund ox insur¬ 
ance carrier shall contribute only the deficiency 
between the amount of the recovery and the com¬ 
pensation provided under the Workmen Is Com¬ 
pensation Law.” 

In Kavanaugh v. Belden , 231 App. Div. 412 (1931), 
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the deceased employee was killed on September 8, 
1924, by a train. His widow made claim for compen¬ 
sation benefits but later filed an election to sue the 
railroad company. On May 1, 1925, letters of admin¬ 
istration were granted the widow limiting her to the 
prosecution of a suit for damages. Nothing further 
was done until the compensation hearing of May 29, 
1929, when it was found that the summons had not 
been served and no claim made. The court said: 

“Having made election to sue, it was claim¬ 
ant's duty to go on with the action. Bv her fail- 
ure to prosecute, the carrier has been deprived of 
a substantial right, which it would have had but 
for the election, namely, its right of subrogation 
to claimant's remedy against the third party." 

In Breital v. Hinder stein et al., 236 App. Div. 203, 
258 X.Y.S. 237 (1932), an infant employee was in¬ 
jured October 10, 1927, when 18 years old. His time 
to sue the third party expired March 13, 1931. On 
October 26, 1927, he filed an election to sue the third 
party but his attorneys did not bring the case on for 
trial because no disbursement money had been fur- 
nished to go on with the case. On December 22, 1930, 
the suit was discontinued by stipulation of the parties 
and at a hearing on the compensation claim, an award 
was made. The court, in reversing the award said: 

“* * * The confusion arises from the failure to 
differentiate between an election to take compen¬ 
sation and an election to sue a third party. The 
claimant cannot elect compensation and also elect 
to sue a third party. When an election has been 
made, it is final. Travelers Ins. Co. v. Brass 
Goods Mfg. Co., 239 N. Y. 273, 276, 146 N.E. 377, 
37 A.L.R. 826.; If the election is to take compen¬ 
sation, an award operates to subrogate the car- 


rier to the claimant’s cause of action, | if any 
exists, against the third party. In O’Brien v. 
Lodi, 246 N. Y. 46, 157 X.E. 925, it has aljso been 
definitely settled that if an election is mad§ to sue 
a third party, the sole relief in compensation is an 
aivard for deficiency and there is no assignment 
of the cause of action to the carrier. The theory 
is that the cause of action has been exhausted in 
order to determine the amount of the deficiency. 
So unless the carrier has waived its rights in 
some way, the consent of the carrier was essential 

to a discontinuance of the action. 

* # # * 

“The question is raised whether a discontinu¬ 
ance is in effect a compromise. I think that any 
act whereby the election to sue is not carried to 
judgment on the merits in order to fix pie de¬ 
ficiency is preventive of any aivard for deficiency 
unless the carrier has consented or has waived its 
right in some way. In this case the carrier did 
not consent nor did it estop itself to raise ja ques¬ 
tion of prejudice. It was prejudiced and its coun¬ 
sel raised the question at the earliest opportu¬ 
nity. * * *” (Italics ours.) I 

To the same effect, see Cole v. Gold Metal Cone Co., 
258 N.Y.S. 239. 

We submit that in the case at bar the appellant 
cannot fix the deficiency of compensation by a volun¬ 
tary discontinuance of the third party action; and that 
his failure to prosecute the third party cause to a final 
judicial determination amounted to a compromise 
of such action under Section 33(g) without the con¬ 
sent of the employer and definitely prejudiced the 
rights of the employer and insurance carrier! The 
employer and insurance carrier are therefore not 
liable to pay any deficiency in compensation. 

The compensation statute in none of its provisions 
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irives the employee the right to determine for himself 
the question of the merits of his case against the third 
party. It gives him the right of election but gives no 
authority to fix the liability of his employer and the 
insurance carrier for the deficiency in compensation 
by any voluntary action on his part. He must pursue 
his third party remedy to a judgment on the merits 
and thus exhaust said remedy. 

The intent of the compensation statute in this re¬ 
spect is clearly indicated in paragraph (g) of Section 
T> which must be read in conjunction with paragraph 
(f) of the same section. 

Paragraph (g) provides that the employee cannot 
voluntarily determine the amount of the compromise 
of his action against the third party without the writ¬ 
ten consent of the employer and, where such com¬ 
promise is made without the written consent of the 
employer, the latter shall not be liable for compensa¬ 
tion. Certainly this paragraph is equally applicable 
to the matter of voluntarv discontinuance of the third 
party action, which in effect is a compromise, where 
such action is discontinued without the consent of the 
employer, and the Statute of Limitations has forever 
barred his right of subrogation. 


III. By the Voluntary Discontinuance of the Third 
Party Action after the Statute of Limitations 
Has Expired the Employee Has Prejudiced the 
Rights of the Insurance Carrier 

The compensation law contemplates that industry 
shall bear the burden of the cost of injury sustained 
through the duties of employment. On the other 
hand, the statute!recognizes the principle that the real 


wrongdoer shall pay the penalty for negligence in 
causing personal injury and provides that, where an 
employee is injured through the negligence of a third 
party, the employee can then elect to sue tie third 
party or accept the benefits of the compensation law. 
If the employee elects to accept compensation, the 
statute gives the right of subrogation to the employer 
who can then sue the third party. 

In passing on the constitutionality of the compen¬ 
sation laws, the courts have universally recognized 
this substantial right of the employer to b^ subro¬ 
gated to the claim of the employee against the third 
party wrongdoer. This right of subrogation cannot 
voluntarily be destroyed by any act of the employee, 
and is a valid right of action to be exercised! by the 
employer. Phoenix Indemnity Co. v. Staten Island 
R. T. Ry. Co. (1929), 251 N. Y. 127. 

In McKee v. White et al., 218 N.Y.S. 215, 218 App. 
Div. 300 (1926) the claimant, a minor, was injured by 
a third party on September 18, 1922, and filed an elec¬ 
tion to sue. The third party action was dismissed on 
May 14, 1925, for default in appearance. Claimant 
reached his majority on April 1, 1924, before the 3- 
year statutory period had expired. An award for 
compensation was made February 19, 1926. In re¬ 
versing the award, the court said: 

“By reason of claimant’s election to| sue the 
third party and failure to prosecute the hction he 
brought, the carrier has been deprived cjf a sub¬ 
stantial right, which but for the election jit would 
have had, namely, its right of subroghtion to 
claimant’s remedy against the third parljy. 

• * # * 

“We think the appellant’s rights h4ve been 
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sacrificed and that the claimant is estopped from 
asserting a claim for compensation against them.” 

This decision was affirmed in 244 X. Y. 610, 155 
X. E. 918. 

In O'Brien v. Knickerbocker Ice Company, 211 

X.Y.S. 16, 213 App. Div. 464 (Appellate Division 

1925), the accident happened April 17, 1920, and a 

third party action was started by the employee but 

was not prosecuted to judgment. On April 29, 1924, 

after a delav of four Years from the time of the acci- 
• • 

dent, the suit was compromised and an order of dis¬ 
continuance entered without notice to or consent of 
the employer. An award for deficiency in compensa¬ 
tion was thereafter made. In reversing the award, 
the Appellate Division said: 

“No such approval teas obtained in this case 
and the compromise was invalid and ineffectual as 
a foundation for an award of deficiency compensa¬ 
tion * * * Xotwithstanding the apparent invalid¬ 
ity of the order of discontinuance, it still stands 
as an effective bar to this award, because the 
claim filed was one for deficiency and no proper 
foundation was laid for the making of such an 
award. Unless and until that order of discon¬ 
tinuance has been set aside upon proper applica¬ 
tion therefor and the action is prosecuted to judg¬ 
ment, or a valid compromise is made thereof with 
the written approval of the appellant herein, we 
think the claimant fails to bring his claim within 
the statutory condition precedent to a deficiency 
compensation award.” (Italics ours.) 

Following this decision, the employee filed a mo¬ 
tion in the trial court where the third party action 
had been instituted, to vacate and set aside the order 
of discontinuance therein. This motion was granted 
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by the Court. {O’Brien v. Lodi, 219 N.Y.S. 138, 128 
Mise. Rep. 287.) Subsequently the matter wajs taken 
to the Court of Appeals of New York on the Question 
as to whether such compromise stipulation ^nd dis¬ 
continuance without the consent of the employer and 
insurance carrier was invalid so as to entitle plaintiff 
employee thereafter to set them aside and to claim 
deficiency compensation. The Court of Appeals held 
(i O’Brien v. Lodi, 246 N. Y. 46): 


i c * * * 


It may and frequently does happen that 
the employee in the course of his employment is 
injured by the negligence of a third party. By 
Section 29 * * * he is given an election; he mav 
seek his full compensation from his employer, or 
the insurer, in which case his cause of action for 
damages against the third party is transferred 
to the insurer * * * Or the employee mayj sue the 
third party directly and, if the recovery j be less 
than what he would receive under the Workmen’s 
Compensation Law, he may obtain the difference 
from his employer or insurer. The eleetiojn is the 


election of the employee. Under no 


circum- 
lan elec- 


stances or conditions is he bound to make 
tion or to make any claim for compensation * * * 
In all instances, he is the mover who sets the 
claim or the action in motion and course of set¬ 
tlement. * * * | 

“If he settles, as he has a right to do, his 
cause of action with the third party without the 
consent of the insurer, he loses his right to the 
deficiency. This provision of Section 29 is to pro¬ 
tect the insurer as to the amount of the deficiency; 
it has no other purpose. * * * 

“Therefore, when the claimant in this case set¬ 
tled his action with the defendant * * j* with¬ 
out the written approval of the Commissioner or 
the insurer, he released his right to the deficiency, 
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if anv, but in ho wav affected the settlement. His 
claim against ithe defendant has been released and 
the courts have no power to open the case in the 
absence of fraud.” (Italics ours.) 

In the most recent case in New York of Burmester 
v. DeLucia, 237 App. Div. 149, 261 X.1\S. 203 (1932), 
the accident happened April 13, 1927, when claimant 
was 19 years old. Time expired for suit against the 
third party on April 13, 1930. Claim for compensa¬ 
tion was made April 14, 1927, and, at a hearing on 
July 27, 1927, it was disclosed that the employee was 
suing a third party. Notice of election to sue was 
thereafter filed on July 28, 1927. By stipulation dated 
May 10, 1930, the attorneys for defendants (a co¬ 
partnership of which the employer was one member) 
agreed that the third party action be discontinued. 
The employee made an affidavit attached to said stip¬ 
ulation in which he stated that he had consulted his 
attorney regarding the liability of the defendants and 
after due deliberation had concluded that the case ivas 
one of doubtful liability and financial responsibility. 
An order was thereafter granted upon this stipula¬ 
tion discontinuing the suit on October 20, 1930, and 
the employee made claim for compensation. The in¬ 
surer defended on the ground that the accident did not 
occur in the course of employment and an award was 
made. The insurer made a compensation payment 
under said award but subsequently repudiated said 
payment on the ground that the employee was es¬ 
topped from claiming compensation due to the dis¬ 
continuance of the third party suit without its written 
consent. In reversing the award, the Appellate Di¬ 
vision said: 
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“The sole question raised on this appeal is that 
claimant is estopped from asserting any clAim for 
compensation, the argument being that tile con¬ 
duct of the claimant has deprived appellants of 
their right of subrogation to their prejudice* 

“* * * It appears that the third party action 
was not discontinued until after the statute j of lim¬ 
itations had run against the third party. * * * 
By Section 29 of the Workmen’s Compensation 
Law, the carrier being liable only for deficiency 
where a third party action is brought, the 
amount of such deficiency could only be deter¬ 
mined after the conclusion of the third party ac¬ 
tion. No award could be made prior thereto. 
The carrier was then assured that the actibn had 
been discontinued. Upon investigation it discov¬ 
ered that this was not the fact. It then objected 
that the period of limitation had expired and 
thereby its rights had been prejudiced. This ob¬ 
jection is valid. By the conduct of the claimant 
he is estopped from asserting liability Against 
such carrier. Matter of McKee v. While, 218 
App. Div. 300, 218 N.Y.S. 215, affirmed 2U N. Y. 
610, 155 N. E. 918; Matter of Breital v. Hinder- 
stein, 236 App. Div. 203, 258 N.Y.S. 237.” j (Ital¬ 
ics ours.) 

The Appellate Court of New York reversed this de¬ 
cision (Burmester v. DeLucia, 263 N. Y. 318, 18^ N. E. 
231 (1934)) on a question of fact, namely, tljat the 
carrier, with full knowledge of the defense on| which 
it there sought to rely, had elected at the compensa¬ 
tion hearing to proceed on an entirely different de¬ 
fense and, having failed to succeed on that ground, to 
then avail itself of the defense which it knew about, 
but failed to urge, at the hearing. It did not reverse 
or change the law of the decision. 

If the construction attempted to be placed u$on the 
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right of the employee to deficiency compensation 
under the statute is adopted, then the right of subro¬ 
gation is not a substantial right and the employer and 
insurer's right to subrogation is wholly unprotected 
and dependent solely upon the whim and opinion of 
the employee. If such be the interpretation of the 
statutory provisions on the question of election of 
remedies available to the employee, then the employer 
is deprived of his property rights without due process 
of law and contrarv to the constitutional guarantees. 
Tiie right of subrogation under Section 33 becomes 
an empty one and affords no adequate basis to enforce 
contribution to the employer by the third party 
wrongdoer. 

The appellant in his brief filed in this cause cites no 
case to the court upholding his right to fix the liability 
for deficiency compensation by voluntarily discontinu¬ 
ing his third party action by praecipe. He cites only 
one case, and that decided by the court below —Van 
Duesen v. linage , Equity Xo. 56-030—where the em¬ 
ployee, after electing to file suit against the third 
party, did not as a matter of fact file any suit because 
his wife had already obtained a judgment for injuries 
that she had received in the same accident and had 
dieovered upon investigation that the third party was 
judgment-proof, i The election to file suit was made 
December 5, 1981, the return to claim compensa¬ 
tion was April 26, 1933, and the date of the accident 
was November 1, 1931. In the meantime the third 
party had left the jurisdiction. Mr. Justice Adkins 
held that no substantial right had been prejudiced. 
We submit, with all due respect to the court in that 
case, that the decision errs in law in that it attempts 
to amend or chaitge the provisions of the statutory law 
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on compensation in this jurisdiction. The jstatute 
gives neither the Deputy Commissioner, nor tjhe em¬ 
ployee nor the Court the power to determine what 
mav or mav not be the substantial rights of sfibroga- 
tion. The right to subrogation without any determi¬ 
nation of the facts of each particular case is a sub¬ 
stantial one to which the employer is entitled upon 
the employee’s acceptance of compensation and of 
which he cannot be deprived by the opinion; of the 
court, the employee or the Deputy Commissioner. We 
therefore submit that the opinion in the Van jDuesen 
Case is not here controlling. 

CONCLUSION 

We respectfully urge that the findings of fact of the 
Deputy Commissioner upon which rejection of the em¬ 
ployee’s claim for deficiency compensation are amply 
supported by the evidence adduced before him at the 
hearings on April 26th, 1934 (R. 14-22) and on June 
8th, 1934 (R. 24-31) and should not be disturbed. We 
believe that the Compensation Statute clearly indi¬ 
cates that the appellant, having made his election to 
sue the third party, must exhaust that remedy before 
the liability of the employer and the insurer can be 
fixed for the deficiency compensation; and tfyat the 
voluntary discontinuance of the third party action is 
not a final judgment of record on which a deficiency 
award can be made. We think that the discontin¬ 
uance of the third party suit by the employee yfithout 
the consent of the employer was an abandonment 
without right and this action on the part of thq appel¬ 
lant after the expiration of the statute of limitations 
definitely destroyed any rights of subrogation and 
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estops him from making any claim for deficiency com¬ 
pensation. The compensation order filed by the 
Deputy Commissioner is therefore in accordance with 
law. 

Frost, Myers & Towers, 

723 15tli Street X. W., 
Attorneys for Appellee 
i Insurance Company. 





